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Some hospitals and skilled nursing facilities (SNF’s) refer to post-acute providers as “vendors” 
and require them to follow the policies and procedures related to “vendors.”  These may 
include, for example, a requirement for representatives of post-acute providers to sign in when 
they arrive at hospitals and SNF’s to coordinate services in hospitals’ Purchasing Departments.
 
On the contrary, post-acute providers such as home health agencies, home medical equipment 
(HME) companies, hospices and private duty home care agencies are not “vendors” and should 
not be treated like “vendors.”  They are, instead, fellow providers.  Vendors are manufacturers 
and distributors of supplies and equipment that are utilized by hospitals and SNF’s on the 
premises of institutions.  Post-acute providers rarely sell equipment and supplies that are 
used by facilities on the premises.  In fact, the users of post-acute providers are patients, not 
hospitals and SNF’s.
 
When hospitals and SNF’s lump post-acute providers in with equipment and supply vendors 
they are, at the least, being disrespectful of these types of providers.  Such treatment may be 
demeaning to post-acute providers.
 
Some hospitals are asking post-acute providers who are categorized as vendors to pay fees 
to hospitals in order to appear on a vendor list.  Such payments are likely to constitute illegal 
kickbacks in exchange for referrals and cannot be required.
 
In addition, restrictions that hospitals and SNF’s may appropriately put on the activities 
of vendors while on the premises are inapplicable to post-acute providers.  Vendors may, 
for example, be prohibited from going to other areas of institutions besides purchasing 
departments unless they are accompanied by staff of facilities.
 
No such restrictions should be applied to post-acute providers.  In fact, it is inappropriate to 
restrict the activities of post-acute providers who:
 

- Have received referrals of patients; or
 

- Cared for patients immediately prior to their admission to institutions
 



Under these circumstances, post acute providers should be permitted access to patients, their 
families, and information about them as part of the discharge planning process. 
 
It is important to note that referrals for post-acute services do not have to come from 
physicians.  They may come from patients, their families, physicians, case managers/discharge 
planners, or other sources.  Referrals may also be received by post-acute providers, either 
verbally or in writing.  When post-acute providers are acting on verbal referrals, they should, 
however, document the name of the person who made the referral and the date and time at 
which it was received.
 
Of course, patients have the right to freedom of choice of providers.  This right to freedom of 
choice of providers includes the right to self-refer to any type of post-acute provider.  There are 
a number of sources of this right, as follows:
 

1) All patients have a common law right, based upon court decisions, to control the care 
provided to them, including who renders it.  Thus, when patients, regardless of payor 
source or type of care, voluntarily express preferences for providers, their choices must 
be honored.

 
2) Federal statutes of the Medicare and Medicaid programs guarantee Medicare 

beneficiaries and Medicaid recipients the right to freedom of choice of providers.  
(Medicaid recipients may have waived this right if they participate in a waiver program.)  
Consequently, when Medicare patients and non-waiver Medicaid patients voluntarily 
express a preference for a home health agency, these choices must be honored.

 
3) The Balanced Budget Act of 1997 (BBA) requires hospitals to develop a list of home 

health agencies that are:
 

a) Medicare certified;
 
b) Provide services in the geographic areas where patients reside, and;

 
c) Ask to be on the list.

 
In addition, if a hospital places the name of an agency on the list in which it has 
discloseable financial interests, the relationship between the hospital and the agency 
must be disclosed on the list.  
 
This list must be presented to all patients who may benefit from home health services, 
regardless of payor source, so that they can choose the home health agency that they 
wish to provide services to them.

 
4) Hospital Conditions of Participation (COP’s) that became effective on October 1, 2004, 

include the basic requirements of the BBA described above.



 
5) Court decisions, such as the opinion in Assured Home Health, Inc. v. Providence Health 

System, also support patients’ right to freedom of choice of providers.  In this case, 
Assured claimed that the hospitals in the System regularly violated patients’ right to 
freedom of choice and “steered” patients to agencies owned by the System.  This 
case was settled when the System agreed to institute additional safeguards to protect 
patients’ rights, including monitoring of the hospital’s practices by outside third parties.

 
A patient who received services from a post-acute provider immediately prior to admission 
to an institutional setting may, of course, choose to receive services from a different provider 
upon discharge.  If a patient does not choose another provider, his or her care should be 
continued by the same provider with which the patient is likely to have a continuing provider-
patient relationship.  
 
Likewise, patients who are referred to post-acute providers may, of course, choose different 
providers any time they wish to do so.
 
Patients greatly value the services that post-acute providers offer.  Hospitals and SNF’s, 
therefore, should not treat them like “vendors.”
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Post-acute providers continue to be “plagued” by hospitals that claim that post-acute providers 
cannot enter hospitals and/or gain access to patients to coordinate post-acute services because 
they are “vendors.”  Some hospitals claim that access by “vendors” is prohibited by JCAHO 
standards. Other hospitals may permit access by post-acute providers only if they comply with 
complex, inapplicable restrictions that hospitals claim are based on JCAHO standards.  Still 
other hospitals require post-acute providers to pay fees in order to gain access to patients for 
the purpose of coordinating post-acute services, which is likely to be an impermissible kickback 
or rebate in violation of the federal anti-kickback statute.  
 



On the contrary, post-acute providers; such as home health agencies, home medical equipment 
(HME) companies, hospices, and private duty home care agencies; are not vendors and should 
not be treated like vendors.  They are, instead, fellow providers.  Vendors are manufacturers 
and distributors of supplies and equipment that are utilized by hospitals on their premises.  
Further, a review of JCAHO standards does not support claims by hospitals that their actions are 
appropriately based on these standards.  
 
Element of Performance for EC.02.02.01, for example, says that hospitals are required to 
identify individuals entering its facilities.  In an accompanying “Note,” however, JCAHO states 
that hospitals have the flexibility to determine which individuals entering its facilities require 
identification and how to do so.  Consequently, this standard does not support the practices of 
hospitals identified above.  In other words, contrary to the claims of hospitals, JCAHO standards 
do not require hospitals to treat post-acute providers as vendors or to limit or restrict their 
access as such.
 
JCAHO standards do, however, require hospitals to control access to and from areas it identifies 
as “security sensitive,” which may reasonably include patient care areas.  Consequently, it may 
be appropriate to require post-acute providers to identify themselves to hospital staff upon 
their arrival at and departure from hospitals.  No additional restrictions, however, should be 
placed on the activities or movements of post-acute providers who:
 

- have received referrals of patients; or
 

- cared for patients immediately prior to their admission to hospitals.
 
With regard to receipt of referrals, it is important to note that referrals for post-acute services 
do not have to come from physicians.  They may come from patients, their families, physicians, 
case managers/discharge planners, or other sources.  Referrals may also be received by post-
acute providers, either verbally or in writing.  When post-acute providers are acting on verbal 
referrals, they should, however, document the name of the person who made the referral and 
the date and time when it was received.
 
Patients who received services from post-acute providers immediately prior to admission to an 
institutional setting may, of course, choose to receive services from different providers upon 
discharge.  If patients do not choose different providers, care should be continued by the same 
providers with which the patient is likely to have a continuing provider-patient relationship.
 
Under both of the above circumstances, post acute providers should be permitted access 
to patients, their families, and information about them as part of the discharge planning 
process immediately upon admission, consistent with Conditions of Participation (COP’s) of 
the Medicare Program for hospitals that govern discharge planning.  JCAHO standards do not 
appear to support practices of hospitals that treat post-acute providers as vendors.   To the 
extent that such inappropriate practices interfere with the ability of post-acute providers to 
effectively coordinate services, post-acute providers should work with hospitals to change 



unnecessarily restrictive practices.
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Conditions of Participation (COP’s) of the Medicare Program for hospitals require them to 
provide discharge planning services.  Some hospitals require post-acute providers; including 
home health agencies, hospices, home medical equipment (HME) suppliers, and private duty 
home care agencies; to pay fees to be placed on so-called “vendor lists” in order to receive 
referrals.  Hospitals may also require post-acute providers to pay fees to participate in so-
called “e-discharge” systems that are used to make referrals, including communication of 
information about the clinical condition of patients, to post-acute providers upon discharge. 
Such fees may constitute prohibited kickbacks in exchange for referrals.
  
There is a federal statute that governs illegal remuneration in the Medicare, Medicaid, and 
other federal and state health care programs.  This statute is often called the "anti-kickback 
and rebate statute."  This statute basically says that anyone who either offers to give or 
actually gives anything to anyone in order to induce referrals has engaged in criminal conduct.  
Possible penalties for violation of this statute include imprisonment; fines; suspension and 
exclusion from participation in the Medicare, Medicaid, and other state and federal health care 
programs; and civil money penalties.  The stakes, therefore, are extremely high.  Payments of 
fees to be included on so-called “vendor” lists, especially in view of the fact that post-acute 
providers are not “vendors” of hospitals, i.e. companies that sell equipment and supplies to 
hospitals that are used on the premises, likely constitute prohibited kickbacks in order to get 
referrals.
  
The Office of the Inspector General (OIG) of the U.S. Department of Health and Human Services 
is the primary enforcer of fraud and abuse prohibitions.  In a Special Fraud Alert published 
in August of 1995, the OIG stated that post-acute providers may not perform services for 
discharge planners/case managers that discharge planners/case managers are supposed to 
perform.  The OIG has also stated that providers that receive referrals cannot pay for items that 
hospitals are obligated to pay for in order to get referrals.



 
COP’s of the Medicare Program require hospital discharge planners/case managers to perform 
the following functions: 
 

42 CFR Section 482.43(c) states as follows:
 

…(3) The hospital must arrange for the initial implementation of the patient’s 
discharge plan.  

 
(4) The hospital must reassess the patient’s discharge plan if there are factors 
that may affect continuing care needs or the appropriateness of the discharge 
plan.

 
42 CFR Section 482.43(d) says:

 
…The hospital must transfer or refer patients along with necessary medical 
information, [emphasis added] to appropriate facilities, agencies, or outpatient 
services, as needed, for followup or ancillary care.

 
 
Based upon the above COP’s, it is clear that hospitals must develop and bear the costs of 
implementing discharge plans, modifications to patients’ discharge plans, and communication 
of all relevant information to post-acute providers to whom they make referrals.  To the extent 
that hospitals require post-acute providers to pay fees to receive referrals or information that 
hospitals are required to provide based on Medicare COP’s, such fees may be characterized as 
prohibited kickbacks.
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Payments by post-acute providers to be placed on “vendor lists” or to participate in “e-
discharge” systems may constitute prohibited kickbacks in violation of the federal anti-kickback 
statute.  First, payments to be placed on vendor lists in order to get referrals are inappropriate 
because post-acute providers are not vendors.  Since they are not vendors, such payments 
more clearly constitute prohibited kickbacks.  With regard to e-discharge systems, Conditions of 
Participation (COP’s) of the Medicare Program for hospitals require them to provide discharge 
planning services, including initial implementation of discharge plans, subsequent modification 
of discharge plans, and communication of all necessary medical information.
 
In addition, the Office of the Inspector General (OIG) of the U.S. Department of Health and 
Human Services, the primary enforcer of fraud and abuse prohibitions, stated in a Special 
Fraud Alert published in August of 1995 that post-acute providers may not perform services 
for discharge planners/case managers that discharge planners/case managers are supposed 
to perform.  Such free services, says the OIG, are clearly prohibited kickbacks.  As a practical 
rule of thumb, the OIG says that providers should recognize that their conduct is a prohibited 
kickback when they bear the cost of things for which referral sources are obligated to pay, such 
as discharge planning services.
 
Suppose that payments from post-acute providers are made to third-parties; not directly to 
hospitals from which post-acute providers receive referrals?  Are such payments still prohibited 
kickbacks?  Does it make a difference that hospitals are not paid directly?
 
It is likely that such payments are prohibited kickbacks, even though hospitals do not receive 
the payments directly.  Regardless of whose name appears on the check, the fact remains that 
post-acute providers are not vendors and hospitals must bear the entire cost of the discharge 
planning process.  When providers make such payments, they bear a portion of the costs of 
credentialing vendors and for discharge planning services that are clearly the obligations of 
hospitals.
 
In fact, to the extent that such payments ensure that post-acute providers receive referrals 
or enhance the likelihood of receiving referrals, they are more clearly prohibited.  Some e-
discharge systems, for example, permit post-acute providers who do not make payments to 
continue to receive referrals.  Providers who pay fees, however, receive referrals first or on an 
expedited basis so that they are able to respond more quickly, thereby receiving more referrals 
than providers who have not paid fees.
 
The pressure on post-acute providers to pay vendor fees and pay to participate in e-discharge 
systems is great.  The risks must be carefully assessed.
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On May 20, 2011, the Office of Inspector General (OIG) of the U.S. Department of Health and 
Human Services, the primary enforcer of fraud and abuse prohibitions, posted Advisory Opinion 
11-06.  This Opinion makes it clear that post-acute providers that pay hospitals to participate in 
e-discharge planning systems likely violate the federal anti-kickback statute.  Hospitals utilizing 
such systems that require post-acute providers to “pay to play” also likely violate the federal 
anti-kickback statute. 
 
Specifically, the OIG considered use of e-discharge planning systems by hospitals that are 
often encountered by post-acute providers.  In many instances, post acute providers are 
required to pay fees in order to receive referrals electronically through systems implemented 
by hospitals.  Providers who do not pay required fees receive notice of possible referrals via fax.  
Consequently, post-acute providers who elect not to pay to participate in electronic discharge 
planning systems are significantly disadvantaged and may be effectively eliminated from any 
chance of receiving referrals because they are unable to communicate in a timely manner with 
hospital discharge planners regarding referrals.
 
Based upon the above, the OIG concluded that such arrangements likely violate the federal 
anti-kickback statute.  The OIG said that companies that provide e-discharge systems to 
hospitals would be soliciting and accepting, and post-acute providers would be paying 
remuneration in return for, the arranging for the furnishing of post-acute care services by e-
discharge planning companies of post-acute services for which payments would be made by 
federal health care programs. 
 
The OIG went on to say that such arrangements do not qualify for protection under applicable 
safe harbors, including the safe harbor for referral services.  
 
The OIG then considered whether such arrangements constitute minimal risk under the anti-
kickback statute.  
 
First, the OIG noted that hospitals often discharge patients to post-acute providers on a 
first-come, first-served basis, which means that post-acute providers with the ability to 
electronically receive and respond to referral requests through e-discharge systems have a 
significant competitive advantage over non-payment providers.  In fact, according to the OIG, 



non-paying providers may effectively be eliminated from any chance of receiving patients 
when hospitals use e-discharge systems.  Providers that pay fees to companies that provide e-
discharge systems would, therefore, be more likely to get patients because they paid for the 
opportunity; not because they provide superior care.
 
The OIG also emphasized that the costs incurred to fax referrals to post-acute providers that 
elect not to pay fees to participate in e-discharge planning systems would exceed the costs to 
transmit referrals electronically.  Hospitals that fax referrals to non-paying post-acute providers 
provide paying providers with a competitive advantage in obtaining referrals or, conversely, 
penalize providers that do not pay.
 
Finally, the OIG acknowledged that some post-acute providers cannot afford to pay to 
participate in e-discharge systems in order to remain competitive.  Such providers, therefore, 
risk substantial loss of business.  Providers that pay to participate in e-discharge systems 
probably face pressure to recoup the costs associated with participation.  These pressures could 
create incentives to, among other things, prolong patient stays; provide separately billable, 
unnecessary services; or upcode.  All of these activities could result in increased costs to federal 
health care programs.  
 
For all of the above reasons, the OIG said that the use of e-discharge planning systems by 
hospitals that require post-acute providers to pay to participate are not protected from 
enforcement action under the federal anti-kickback statute.  Hospitals and post-acute providers 
are now clearly on notice regarding continued use and participation in such systems.  Hospitals 
may, of course, continue to use e-discharge systems so long as post-acute providers participate 
without paying to do so.  Post-acute providers currently participating in e-discharge planning 
systems for which they have paid or are paying fees to participate should discontinue payments 
immediately.  
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On May 20, 2011, the Office of Inspector General (OIG) of the U.S. Department of Health and 
Human Services, the primary enforcer of fraud and abuse prohibitions, posted Advisory Opinion 
11-06.  This Opinion makes it clear that post-acute providers that pay hospitals to participate in 
e-discharge planning systems likely violate the federal anti-kickback statute.  Hospitals utilizing 



such systems that require post-acute providers to “pay to play” also likely violate the federal 
anti-kickback statute. 
 
Specifically, the OIG considered use of e-discharge planning systems by hospitals that are 
often encountered by post-acute providers.  In many instances, post acute providers are 
required to pay fees in order to receive referrals electronically through systems implemented 
by hospitals.  Providers who do not pay required fees receive notice of possible referrals via fax.  
Consequently, post-acute providers who elect not to pay to participate in electronic discharge 
planning systems are significantly disadvantaged and may be effectively eliminated from any 
chance of receiving referrals because they are unable to communicate in a timely manner with 
hospital discharge planners regarding referrals.
 
Based upon the above, the OIG concluded that such arrangements likely violate the federal 
anti-kickback statute.  The OIG said that companies that provide e-discharge systems to 
hospitals would be soliciting and accepting, and post-acute providers would be paying 
remuneration in return for the arranging for the furnishing of post-acute care services by e-
discharge planning companies of post-acute services for which payments would be made by 
federal health care programs.  The OIG went on to say that such arrangements do not qualify 
for protection under applicable safe harbors, including the safe harbor for referral services.  
 
In addition, post-acute providers continue to be plagued by hospitals that claim that post-
acute providers cannot enter hospitals and/or gain access to patients to coordinate post-acute 
services because they are “vendors.”   Hospitals may permit access by post-acute providers only 
if they comply with complex, inapplicable restrictions.  Still other hospitals require post-acute 
providers to pay fees in order to gain access to patients for the purpose of coordinating post-
acute services.
 
On the contrary, post-acute providers such as home health agencies, home medical equipment 
(HME) companies, hospices, and private duty home care agencies are not vendors and should 
not be treated like vendors.  They are, instead, fellow providers.  Vendors are manufacturers 
and distributors of supplies and equipment that are utilized by hospitals on their premises.    
 
Does the OIG Advisory Opinion described above also apply to vendor fees?
 
First, since post-acute providers are not vendors, the payments of fees to hospitals directly 
or to hospitals’ contractors who implement vendor checks may constitute impermissible 
kickbacks.
 
In addition, it appears that the OIG Advisory Opinion described above may indeed apply to 
vendor fees.  The OIG’s main point is that post-acute providers cannot be required to pay 
fees in order to receive referrals, i.e. “pay to play.”  If providers who pay vendor fees received 
referrals, but providers who do not pay fees do not receive referrals or receive fewer referrals, 
such practices seem to be prohibited by the OIG.
 



While post-acute providers certainly understand that hospitals may want to “credential” their 
vendors, it is inappropriate to treat post-acute providers as vendors and require them to pay 
fees to qualify or be “credentialed.”  This practice seems to violate the OIG Advisory Opinion 
described above.
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In a previous article, we reported that the Office of Inspector General (OIG) of the U.S. 
Department of Health and Human Services, the primary enforcer of fraud and abuse 
prohibitions, posted Advisory Opinion 11-06 on May 20, 2011.  This Opinion makes it clear that 
post-acute providers that pay to participate in e-discharge planning systems likely violate the 
federal anti-kickback statute.  Hospitals utilizing such systems that require post-acute providers 
to “pay to play” also likely violate the federal anti-kickback statute. 
 
In addition to e-discharge systems, independent case managers are concerned about hospitals 
and other inpatient facilities that claim that they cannot enter hospitals and/or gain access 
to patients to coordinate services post-discharge because they are “vendors.”   Inpatient 
facilities may inappropriately permit access by practitioners only if they comply with complex, 
inapplicable restrictions.  Still other hospitals and facilities require practitioners, such as 
independent case managers, to pay fees in order to gain access to patients for the purpose of 
coordinating or providing services.
 
On the contrary, practitioners, such as independent case managers, are not vendors and should 
not be treated like vendors.  They are, instead, fellow providers.  Vendors are manufacturers 
and distributors of supplies and equipment that are utilized by hospitals on their premises.    
 
Anecdotally, patients and their family members are increasingly interested in engaging 
independent case managers.  Case managers who are working with patients and their families 
need access to patients at all times, perhaps especially when they are inpatients.  When 
hospital staff members deny access or require independent case managers to quality as 
vendors, including the payment of fees, it is likely that hospitals and other facilities are violating 
patients’ rights.
 



Specifically, most inpatient facilities are subject to regulations that require them to honor 
patients’ right to communicate with family, friends, and others.  “Others” include independent 
case managers engaged by patients.
  
In addition, such restrictions likely violate patients’ right to freedom of choice of providers.  
Courts affirm the right of patients to control the care that is provided to them, including who 
provides it.  This right is generally recognized in court decisions or the common law.  When 
hospitals and other inpatient facilities refuse to allow independent case managers to visit 
patients, important rights of patients may be violated.
 
Although independent case managers understand that inpatient facilities may want 
to “credential” their vendors, it is inappropriate to treat independent case managers engaged 
by patients and/or their families as vendors and to require them to pay fees to qualify or 
be “credentialed.”  This practice may violate important rights of patients.
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